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onstrates Success Here in United States

A new Water Partnership Council survey
of representatives from 31 communities
engaged in a public-private partnership for
the day-to-day management, operation, and
maintenance of facilities shows high rates of
success and satisfaction.

Partnership Satisfaction

Half of the respondents rated their
overall satisfaction as “extremely satisfied,”
the highest ranking (a corresponding value
of 5). No one ranked his partnership below
“satisfied” (a corresponding value of 3) and
the average score was 4.5. When asked
about whether they would continue with the
partnership model once the contract expired,
76 percent of the respondents said “likely,”
a score of 5. Only one respondent noted
he would not continue with the partnership
model and the average score was 4.6.

In addition, the incumbent provider was
retained outright (without a competition) 62
percent of the time once a contract expired.
Incumbents won an additional 24 percent of
competitions while the remaining 14 percent
were won by other firms.

This data mirrors survey results from
Public Works Financing, which show mu-
nicipalities as very satisfied with both part-
nerships and their private partners. More
than 92 percent of contracts that were up
for renewal in 2004 were again outsourced,
either to the incumbent or to another private
provider. Less than 6 percent of systems up
for renewal reverted back to the municipali-
ty, and less than 2 percent were not renewed
for other reasons.

Environmental Impact

Many of the respondents reported that
the partnership was central in bringing the

municipality back into regulatory compli-
ance. In fact, 74 percent of the public of-
ficials rate regulatory compliance as better
under the partnership than before it. Fur-
thermore, in many cases the private partner
performs at a higher standard than what
regulations require.

Impact on Customers, Municipalities, and
Employees

Thirty-seven percent of respondents
noted that customer complaints decreased
under the partnership. However, in most
cases the number of customer complaints
remained the same.

While water and sewer rates are not
controlled by the private provider, the rela-
tive cost of providing a service does directly
impact the rates. In some cases, the mu-
nicipality can keep the rates down because

of cost savings when compared to previous

Table 16: Current Regulatory Compliance as
Compared to Before Partnership

Better 74%
Equal 22%
Worse 4%

Source: Water Partnership Council

Table 17: Current Frequency of Complaints
Compared to Before Partnership

Better 7%
Equal 56%
Worse 37%

Source: Water Partnership Council

Table 18: How Rate Change Compares to
Pre-partnership Projections

Better 6%
Equal 76%
Worse 18%

Source: Water Partnership Council
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operations. Most respondents, however,
thought their partnerships did not have an
impact on rates. Seventy-six percent of re-
spondents reported that rate increases would
be the same regardless of public or private
operation. Just under a fifth said that poten-
tial rate increases would be smaller under a
partnership arrangement.

Unfortunately only just under half of the
respondents actually documented projected
cost savings—shrinking the small sample
size even more. Of those, however, 92
percent reported that those projections were
achieved. The remaining 8 percent noted
that it was too early in the contract to deter-
mine. Savings ranged from 5 to 25 percent.

In terms of employees, respondents noted
that employees are generally very satisfied
with their partnerships. In nearly a third of
partnerships, the municipality required the
private partner to increase or maintain salary
and benefit levels contractually. Sixty-four
percent of respondents noted that employee
grievances were below pre-partnership levels.
In addition, 93 percent of respondents report-
ed that education and training opportuni-
ties, as well as professional development and

Table 19: Current Employee Financial

Compensation as Compared to Before
Partnership

Better 53%
Equal 34%
Worse 13%

Source: Water Partnership Council

Table 20: Current Employee Benefits as
Compared to Before Partnerships

Better 20%
Equal 40%
Worse 40%

Source: Water Partnership Council
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advancement opportunities, had increased
under private operations.

6. Water Activist “Runs Tap” Against Privatization

In what can only be called bizarre,
performance artist and anti-privatization
activist Mark McGowan, is leaving six taps
running for a year in protest against water
privatization in the United Kingdom.

This will be done in secret London ad-
dresses so as to prevent disruption of his
plan. It’s estimated that the stunt will lead
to more than 100 million liters going down
the drain.

McGowan acknowledges that London
is facing drought conditions, yet claims
that he’s not “wasting water for nothing,”
suggesting that the private water companies
waste billions of gallons of water a year
through under-investment.

B. Supreme Court Issues Murky Deci-
sion in Wetlands Case

Property Owners Need Protection from Wet-
land Bureaucrats

Those hoping that the U.S. Supreme
Court would limit the scope of federal wet-
land jurisdiction were deeply disappointed
in its June 2006 ruling in Rapanos vs. the
United States. Widely regarded as one of
the most important property rights cases
in recent years. it challenged an expansive
interpretation of the 1970 Clean Water
Act through which the federal government
sought to extend its reach to literally every
little backyard pond or puddle.

While the court ruled 5-4 that federal
authorities had overstepped their bounds in
this case, it failed to provide a clear test to
distinguish the waters that fell under federal
jurisdiction from those that fell under state
jurisdiction. In short, the court failed to
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capitalize on a golden opportunity to clearly
define the scope of—and provide a check
on—the federal government’s authority to
regulate private property.

The Rapanos case involved a Michigan
developer whom the federal government
has been hounding for close to two decades
now. Rapanos’ crime? He shifted sand from
one part of his property to another without
a federal wetland permit, allegedly a felony
under the Clean Water Act.

Rapanos was convicted in 1997 on crim-
inal charges and paid hundreds of thousands
in fines, served 200 hours of community ser-
vice and three years of probation. The only
reason Rapanos escaped a prison sentence is
that the judge who oversaw his trial was so
disgusted with the inflammatory legal tactics
employed by the government prosecutors
that he rejected their sentence request. For
instance, the prosecutors likened Rapanos to
a devil and compared his “treeless property”
to the “Warsaw ghetto without Jews.”

The Supreme Court previously refused
to review Rapanos’ criminal conviction.

But after John Roberts was appointed to
the court last year, it agreed to take up the
civil case that the Environmental Protection
Agency launched—and won in lower courts
—against him. Rapanos, defended by the
California-based Pacific Legal Foundation,
argued that if he needs a federal wetland
permit (that, on average, costs $300,000)
then potentially every property owner with
the smallest pond or puddle would need
one as well. Rapanos’ property is bone-dry,
thanks to its sandy soil and the drainage
ditches that the county government built
around it at the turn of the century—except
for two wet spots which he was not plan-
ning to touch. Furthermore, he maintained,
even if the wet spots could be deemed wet-

lands, the federal government has no juris-
diction over them because the Constitution’s
Commerce Clause limits the Clean Water
Act’s jurisdiction to navigable waters—and
the nearest such waters are 20 miles away
from his property. If the Act indeed allows
the federal government this kind of reach,
then it itself is unconstitutional, he insisted.

The EPA, however, argued that it has the
right to regulate any property with a “hy-
drological connection” to navigable waters.
But given that evaporation and rain make
all waters, in the end, part of one big hy-
drological cycle, the government’s position
literally aims to assert its authority over all
U.S. waters.

This is a position that runs counter to
the Supreme Court’s ruling in the 2001
SWANCC (Solid Waste Agency of Northern
Cook County) vs. the U.S. Army Corps of
Engineers. In that case, the court threw out
the government’s “migratory bird rule” that
sought to protect isolated wetlands under
the Clean Water Act on grounds that ducks
and geese crossed state lines and used them
as resting places. Yet the government is now
in effect asserting the “migratory molecule”
version of the “migratory bird” rule.

The government did not arrive at such
an expansive understanding of the Clean
Water Act all at once. This interpretation
has evolved incrementally over a period of
25 years. According to an amicus brief filed
by the National Association of Home Build-
ers in the Rapanos case, the Army Corps of
Engineers until the mid-‘70s believed that its
regulatory authority extended only to navi-
gable waters. In 1975, the Corps asserted
jurisdiction over navigable waters and their
non-navigable tributaries up to their head-
waters. Then it became navigable waters and
waters adjacent to them.
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But all along the Corps disavowed any
intention of ever regulating any “manmade
non-tidal drainage and excavation ditches
on dry land.” Yet that is precisely the scope
of regulation the government sought to vali-
date in Rapanos.

Four justices—Scalia, Thomas, Alito,
and Roberts—clearly felt that the govern-
ment has overstepped its reach in wetlands
regulation. According to Scalia’s plurality
opinion, wetlands regulation should only ex-
tend to bodies of water with a surface con-
nection to a permanent navigable waterway:

The extensive federal jurisdiction urged
by the Government would authorize the
Corps to function as a de facto regulator
of immense stretches of intrastate land—an
authority the agency has shown its willing-
ness to exercise with the scope of discretion
that would befit a local zoning board. We
ordinarily expect a “clear and manifest”
statement from Congress to authorize an
unprecedented intrusion into traditional
state authority. The phrase “the waters of
the United States” hardly qualifies.

[...] In sum, on its only plausible in-
terpretation, the phrase “the waters of the
United States” includes only those relatively
permanent, standing or continuously flow-
ing bodies of water “forming geographic
features” that are described in ordinary
parlance as “streams|,] ... oceans, rivers,
[and] lakes.” The phrase does not include
channels through which water flows inter-
mittently or ephemerally, or channels that
periodically provide drainage for rainfall.

[...]Therefore, only those wetlands with
a continuous surface connection to bodies
that are “waters of the United States” in
their own right, so that there is no clear de-
marcation between “waters” and wetlands,
are “adjacent to” such waters and covered

Reason Foundation ¢ www.reason.org

by the Act.

Justices Stevens, Souter, Ginsburg, and
Breyer dissented, upholding the govern-
ment’s expansive view of regulation—that
it could literally regulate any land that held
water at some point and could potentially
flow into a ditch, creek, stream, or river.

Justice Kennedy became the tie-breaker
in a 4-4 split. Kennedy—whose opinion will
guide the lower courts in future wetlands
cases—issued a separate opinion that was
technically a concurrence with the plurality,
though it rejected the interpretation of the
scope of appropriate wetlands regulation
offered by Justice Scalia.

According to Kennedy, wetlands fall
under federal control only when there exists
a “significant nexus” between wetlands and
navigable waters. But he did not say pre-
cisely what this “nexus” would consist of.
Such a vague criterion for intervention will
effectively invite federal regulators to fill in
the ambiguity as they see fit on a case-by-
case basis. This is especially the case given
that federal courts often defer to the Corps’
scientific expertise in such matters. It is
unclear at this point how much effect, if any,
the Rapanos ruling will have in reining in
the government’s broad exercise of wetland
regulation.

As for Rapanos himself, the status of
his legal battle remains uncertain, as the
Supreme Court’s ruling sent his case back to
lower courts for further examination.

Existing federal wetland regulations that
don’t employ an expansive interpretation
of the Clean Water Act already cover 111.5
million acres of land—an area that is bigger
than the size of California. According to the
United States Department of Agriculture, if
the government were to compensate land-
owners—which it doesn’t—for the develop-
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ment potential they have lost on just this
land, it would have to cough up $162.6
billion. This is equal to the combined 2005
profits of the top 15 Fortune 500 companies.

Making this amount of land off-limits
to development, among other things, raises
real estate values, forcing home buyers to
pay higher prices. Businesses, however, are
affected too as higher home prices mean that
they have to pay higher wages.

But the real question is: do wetland
regulations deliver environmental gains com-
mensurate to the damage to the economy?
Environmentalists argue that wetlands offer
a natural filtering mechanism to purify pol-

luted run-offs and keep our lakes and rivers
clean. “But restricting development,” notes
Harvard University economist Edward Glae-
ser, “is the most expensive filtering system
devised by man.”

There are far cheaper ways to cleanse
run-offs and maintain water quality. One
possibility would be to grow fields with es-
pecially absorbent vegetation. In its Rapanos
decision, the Supreme Court missed an op-
portunity to prod the federal government to
look for more cost-effective ways to protect
the environment that don’t trample on the
rights of property owners.
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